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Executive Summary

The current financial crisis raises several concerns about appropriate internal
designs for regulatory institutions.! In adopting an internal governance frame-
work, a financial regulatory authority must create a regulatory architecture
which is adaptable and able to respond in different ways to varied sources of
potential future risk in financial markets.? Efficiency, flexibility, and effec-
tiveness are the core regulatory goals in financial regulatory governance struc-
tures. The complexity and pace of the international financial market necessi-
tates regulatory flexibility. There is a present »need for regulatory structures
in which the shape, needs, and integrity of the market are key determinants of
regulatory approaches, rather than preexisting regulatory structures that may
not be consistent with financial market developments.«*

This article analyzes the core elements of intermal governance that aid the
function of a financial regulatory authority, The following analysis includes a
discussion of the primary governance mechanisms and their implementation
within various governance structures. The elements which form the regulatory
governance structure include: the mechanisms for the election of board mem-
bers, accountability and transparency tools, and the devises utilized for the
execution of disciplinary functions. The analysis below examines these gov-
ernance elements for the purpose of providing a basis for molding a regulatory
framework which provides a strong structure promoting the optimal perfor-

mance of a financial regulatory authority based on the specific characteristics
of the regulatory entity.

1 See Arewa, Olufunmilayo, B., Risky Business: The Credit Crisis and Failure {Part ), 104
Niw. U. L. Rev. Colloquy 421, 422 (2010). In general, see also Davies, H., & Green, D.,

!Gslglbzalt &F'inancr'al Regulation: The Essential Guide, Polity Press, Cambridge, UK, (20085.

i;i Arewa, Olufunmilayo, B., Risky Business: The Credit Crisis and Failure (Part 11, at

3 Seeid ar429.
4 Seeidar 431,
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The method for the election of board members is of primary importance in
establishing an environment aiding the regulatory function.’ Board members
are the prominent guides of a financial regulatory authority. The structure for
the election of board members is significant in establishing a varied board
which is not prone to external or internal infiuence. Some of the main models
discussed in the following article outline the current trend of staggering the
terms of the board members, This ensures a systematic variance providing a
framework aiding in the prevention of internal and external influences within
the governance of 2 financial regulatory anthority. The responsibility for over-
sight rests with the regulatory board, and thus prevention of self-serving or
politically influenced regulatory guidance is imperative to maintaining the
integrity of the regulatory body.

Another component in the functioning of a financial regulatery authority is

the different internal and external mechanisms which ensure the accountabil-
ity of the regulatory entity.® The models of accountability discussed in detail
in this article include both external and internal mechanisms. The importance
of a discussion conceming accountability mechanisms stems from the danger
of unchecked power within the governance structure. The following analysis
will outline the various models of accountability, and furthermore emphasize
the necessity of building the fundamental mechanisms of accountability into
the internal structure of the financial regulatory authority.
The element of transparency discussed below has two facets.” Transparency
in the regulatory realm can be either mandated or voluntary. The mechanisms
aiding transparency are similar to those used in promoting accountability, in
that, they can be both internal and external, Both mandated and voluntary
transparency are essential factors in establishing a solid corporate governance
culture within a regulatory authority; and thus are an invaluable tool for pro-
moting and maintaining the integrity of a regulatory authority.

A primary aspect of the internal govemance structure of a financial regulatory
authority is in the composition of the internal board.® This is an important ele-
ment in the governance structure, and is farthermore 2 central component in
promoting the previously outlined elements of accountability and transpar-
ency, The following article outlines the various structures for the texms of
board members and evaluates the importance of implementing measures aid-
ing the development of a strong internal structure. The board of a finaneial
regulatory body is the core element in all regulatory activities; therefore, it is
essential to establish a board structure aiding agency accountability and pro-
moting agency integrity.

See supra discussion beginning on page 6.

See supra discussion beginning on page 11.
See supra discussion beginning on page 19,
See supra discussion beginning on page 23.
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The final govemance element discussed in this article is the structure for
determining sanctions.” There is an internal and external structure for the
enforcement of sanctions. A regulatory authority can have a unified structure
for the enforcement of sanctions, or the power for enforcement of disciplinary
actions can come from an outside entity. The major concern with both of these
frameworks is in ensuring that the regulatory authority maintains a high level
of accountability and transparency in the performance of its disciplinary func-
tions. This article analyzes the risks and benefits of these two structures.

1. Introduction

Promoting good regulatory governance is a key component in crisis preven-
tion.!® The central tenant of governance is the establishment of agency integ-
rity. A financial regulatory authority requires a governance steucture that aids
the efficiency of its regulatory activities, and furthermore gives its functions
democratic legitimacy. There are several central governance tools, discussed
in the following article, that contribute to the democratic legitimacy and effec-
tiveness of the financial regulatory authority. Strong governance tools are nec-
essary in the fulfillment of regulatory responsibilities. There arc advantages
and disadvantages in implementing different types of govemance tools, and
the varying modes of that implementation. Each element in the governance
framework must be adapted to the specific regulatory entity. In adopting a
governance framework, attention must be given to the nature, dimension,
complexity, and longevity of the entity. Appropriate governance measures
and a precise regulatory framework must be formatted to each organizational
form. A specifically tailored governance structure prevents artificial trans-
plants which would harm core agency functions. Scholars have noted that
shortcomings in the regulatory framework are a source of tisk that could be
inadequate in preventing crisis or managing the effects of crisis.!! Thus, only
an explicitly defined governance structure, formatted according to a regula-
tory entity’s specific characteristics will promote optimal performarnce in the
fulfillment of the entity’s regulatory activities. '
There are four primary elements that form the architecture of national finan-
cial regulatory structures.'? However, the facets of internal governance do

% Seesupra discussion beginning on page 27.

L0 See Das, Udaibir, $., Quintyn, Marc, and Chenard, Kina, 2004, Does Regulatory Govern-
ance Matter for Financial System Stability? An Empirical Analysis, IMF Working Paper
available at: htp:fwww.inf.org/external/pubs/ftrwpf2004/wp0489 pdf; Ferran, Eilis and
Alexander, Kern K., Can Soft Law Bodigs be Effective? Soft Systemic Risk Oversight Bodies
and the Special Case of the Evropean Systemic Risk Board (November 4, 2010}, available at

. E‘SR%I: hnlp‘ir’lssm.corm'abstmcr—-l 676140.

ee id. at 14.
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not adhere to overarching structural boundaries; rather, the elements of inter-
nal governance are applicable within each regulatory framework. Conse-
quently, an analysis of governance trends is important in determining the
best practice for ensuring the efficiency and effectiveness of a financial regu-
latory entity,

The following article presents an analysis of the main models and current
trends found in the structure of financial regulatory authorities. In defining
these various models, this article emphasizes the importance of establishing
the fundamentul elements necessary in preserving and maintaining the struc-
tural integrity of a financial regulatory authority. These elements include: 1)
election or appointment of the board members, 2) mechanisms of accountabil-
ity within the financial regulatory autharity, 3) means furthering the transpar-
ency of the authority, 4} internal structural of the authority, and 5) methods
utilized in the imposition of sanctions or disciplinary measurss. Additionally,
in discussing the previous elements, this analysis will outline the imporiance
of both the financial regulatory authority and the internal governance structure
within the authority, and will furthermore demonstrate the rationale for the
implementation of the different structural models and the risks and benefits
posed by each.

There are numerous current statistics which demonstrate the efficiency of a
finaneial regulatory authority. Articles exhibiting the ouiput from financial
regulatory authorities such as litigation action and disciplinary administrative
preceedings are one means of showing the utility and necessity of the author-
ity. For example, in the U.S., the Securities and Exchange Comraission
(SEC), a government affiliated financial regulatory authority responsible for
the oversight of the securities market, has, in the first half of 2010, a total of
208 litigation actions currently in federal couri. Additionally, in the first half
of 2010, the SEC issued 359 disciplinary adminiswrative proceedings which
include measures such as the leveling of fines and the imposition of sanctions.
The mumber of trading suspensions imposed by the SEC thus far in 2010 is
32.13 These numbers demonstrate one facet of the function of the financial
regulatory authority. Clearly, these statistics show the current oversight activ-
ity of the agency, and are furthermeore ‘an indication of a functioning regula-
tory structure, -

12 See The G30 Report: The Structure of Financial Supervision: dpproaches and Challenges
in a Global Marketplace, 2008, available at; hrtpi/fwww.economicpopulist.org/files/

us_{si_banking G30%20Final%20Repor%2010-3-08,pdf (defining and discussing the

four approaches — institutional, functional, integrated, and twin peaks — of financial regula-

tory frameworks).

13 Seee.g. the litigarion releases on the SEC webstie available ax hupeffwww sec.govflitiga-
tion/litreleases.shtml; see also the disciplinary administrative proceedings available at:
hitpefiwww,sec.govilitigation/admin,shsml.
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In the UK, the Financial Services Authority (FSA),'* the primary financial
services authority, presents another example of the functioning of a financial
regulatory entity. Duting 2008 there were 268 enforcement cases opened by
the FSA, and, during the same year there were 240 cases were closed. At the
beginning of 2009 there were 262 disciplinary cases which were opened that
carried over from previous years.!> Another example, the Financial Industry
Regulatory Authority (FINRA), the largest private securities regulator in the
U.S., imposed, during June 2010, disciplinary actions including: 28 firms
fined, 3 individuals sanctioned, 54 individuals barred or suspended, 1 decision
issued by the Office of Hearing Officers, and 5 complaints filed against indi-
viduals and firms. The sheer number of disciplinary actions imposed by finan-
cial regulatory authorities in the U.S. and the UK. demonstrate the need for a
regulatory entity in overseeing national financial markets to prevent abuse of
within the market. Moreover, the quantity of past and present sanctions and
other disciplinary measures by these financial regulatory anthorities show the
self-serving potential for abuse that would oceur in an unchecked and
unguided financial market,

As underscored by the quantity of enforcement actions, a financial regulatory
authority has a crucial role in the maintenance of market integrity and in main-
taining financial soundness. Previous studies have shown. the importance of
financial regulatory authorities, and noted that, if left unsupervised, financial
systems are prone to stints of instability and contagion.'® Thus, the presence
of a supervisory authority is necessary in providing a balance between the
risks necessary in the function of a healthy financial market and the safety
mechanisms crucial to the soundness of that market.!’

Scholars note that financial crises are twice as prevalent as they were prior to
the beginning of the twentieth century.'® This fact merely affirms the need for
a strong mechanism capable of guidance in times of national and global eco-
nomic crises. A strong framework supporting both the external structure and
internal governance mechanisms of a financial regulatory authority is a neces-
sary measure in maintaining the integrity of a national financial market and in
advancing financial corapetitiveness on an international scale.

14 Note that as of June 2010, broad enforcemens powers were granted to the Bank of England

and the FSA is scheduled to be disbanded in 2012, see e.g. Treanor, Jill, Cizy Minister 10 ser
out plans to dishand FSA, Guardian, July 25, 2010 availabte at: htp/fwww.guardian.co.uk/
businessf20[ 0ful/25/city-minister-plans-disband-fsa.; Ferran, Eilis, The Break-Up of the
Financial Services Authoriey (October 11, 2010). University of Cambridge Facuity of Law
Research Paper Series No. 10704, available at: http:/sstn.com/abstract=1690323.

15 See eg. the 2008/09 Enforcement Annual Performance Account available at: htrp://
www,fsa.gov.uk/pubs/annual/ard8_09/Enforcement_anticle.pdf.

16  See Davies, H,, & Green, D., Global Financial Regulation: The Essential Guide, Policy
Press, Cambridge, UK, at 15.

17 Seeid atl4.

18  See fd at 205.
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The intemal governance mechanisms within a financial regulatory authority
are essential in providing a source of oversight, accountability, and transpar-
ency within the financial market, and in establishing the democratic legiti-
maey of the regulatory entity. Some researchers have found statistical evi-
dence validating the importance of good regulatory governance for the sound-
ness of the financial system.'® Furthermore, in confirming the importance of
regulatory govemance, the aforementioned study sampled many countries and
constructed indices of financial stability which coirelated with the sound
internal governance structure of the agency.2’ Therefore, the role of sound
govemance principles is critical in building a financial framework aiding eco-
nomiec growth and stability.

Another leading study vsed empirical analysis directly linking a high quality
of internal govemance mechanisms within a finaneial regulatory authority
with the stability of the financial market?! Additionally, this study empha-
sized the impact of internal governance at each layer of the financial regula-
tory authority in maintaining the soundness within the financial market.??
Scholars also note that the failure to apply good governance practices leads to
the loss of agency credibility.?® This loss of credibility and moral authority
could potentially conmribute to unsound market practices and heighten finan-
cial crises within the financial market,? :

In summary, the purpose of the following article is to present an analysis of
the different elements central to the internal governance structure of a finan-
cial regulatory authority. Here, the discussion of the main models and trends
within the regulatory sphere {s intended to provide a foundation for decision-
making and discussion in determining the best curxent practices for the forma-
tion of a strong intemal governance structure. Therefore, this article concludes
that the establishment of a financial regulatory framework equipped to be
competitive on an international scale requires the adoption of internal gover-
nance mechanisms promoting accountability and transparency within the
agency structure. The governance tools discussed below are essential to

increasing the efficiency and democratic legitimacy of a financial regulatory
authority.

19 Seeid.

20 Seeid

21  Seeeg supra note 10 at 48,

22 Seesupranowe 10atll.

23 See Das, Udabair, & Quintyn, Marc, Crisis Prevention and Crisls Menagement: The Role of
Regulatory Governance, 2002, IMF Working Paper Ne. 02/163 available at: htep:l/

gap?;.ssr?.cowsol3/papers.cﬁn‘?absrract_id=380183.

ee id. at 5.
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2. Election
2.1, Current Trends

Election of board mermbers is a core topic in the discussion of financial regu-
latory governance. This element of the governance framework is crucial in
establishing a structure of accountability and in maintaining a unified over-
sight body. The framework for electing board members varies according to
the agency, and factors such as the degree or latitude of governmental control
influence this structure. For example, in Portugal, board members of regula-
tory agencies are appointed by the government and cannot be removed from
office without relevant cause,*® Similarly, one of the major trends in the sector
of U.S. government controlled regulatory frameworks is the appointment of
board members by the President with the approval of the Senate.? Although
the responsibility of the appointments rests with the President, the requisite
wadvice and consent« (US Constitution, Article II, Section 2, paragraph 2) by
the Senate forms a legislative balance of power intended to secure the auton-
onty and independence of the regulatory agency.”’ All election trends within
the governmental structure were legislatively designed to mirror a universally
comparable form. In essence, there is political designation in the appointment
to the regulatory office; however, despite the political ties within this process,

the agency is autonomous in the carrying out of its regulatory function. As .

stated by the U.S. Supreme Court in Humphrev's Executor, all officials of
governmentally affiliated financial regulatory agencies »shall be independent
of executive authority except in its selection, and free to exercise its judgment
without the leave or hindrance of any other official or any department of the
government.«*® Therefore, the legislative oversight of this process creates sta-
bility in the structure of the appointments process.
Within the private sector of T1.S. regulatory frameworks, the current trand in
the election structure includes both intemal and external elements. However,
the commeon theme within this construction is the use of both internal and
external nominations in the election process. For example, the election pro-
" cess of the largest private securities regulator in the U.S., the Financial [ndus-

23 Conceming capital markets, see Cimam, Paulo, Manua! de Direito dos Valores Mobil-
idrins, Coimbra (2009), 273-282. Regarding the diversity of models of designation of mem-
bers in Portuguese administrative independent authorities, in general, see Morais, Carlos
Blanco de, 2001, As dutoridades Administrativas Independenres na Ordem Juridica Porsie-
guesa, ROA 137-141,

26 15US.C. §73(d)y; 12 US.C. § 24]; 7U.S.C. § 2(a)(2).

27 Seeeg, Title 17, § 10; 12 US.C, 241, As Amended by acts of June 3, 1922 (42 Stat, 620);
Aug. 23, 1935 (49 Star, 704); 7 U.S.C.A. § 4a.

28 Humphrey's Executor v. United States, 295 U.S. 602, 625-26 (1935). (Ttalic emphasis in the
original),
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try Regulatory Authority (FINRA), uses an internal and external election pro-
cess.?? This procedure allows for candidate nomination both by the current
FINRA board and by the current firm—members, Board member elections
under this framework are segregated into small, medium, and large firm nom-
inees. A nominating commitiee, made up of current board members or »gov-
ernors,« first nominate potential members to fill the open positions for the rep-
resentation of the different size firms. Then, all member firms receive a per-
sonal description of the candidates which includes biographical information
and his or her carriculum vitae,*® The size of the member firm then dictates
the voting category. Furthermore, there is constant interaction between firm
membess and the current board regarding nominations and opinions relating
to current and potential candidates.?! Additionally, member firms can add to
the neminations of the committes by petitioning for additional candidates,
The structure of the election systen within this category includes internal and
external mechanisms for the election of candidates with the purpose of pro-
viding an open and democratic election process. Thus, the substantive differ-
ence in the appoiatments process between the public and private sectors in the
U.S. is that board members are not appointed any governmental agency or
entity 3

Another relevant regulatory model blends both public and private regulatory
sectors. The Public Company Accounting and Oversight Board (PCAOB),
responsible for overseeing the regulation and enforcement of financial and
accounting standards, was created by legislation, yet is entirely separate from
the U.S, government. Conversely, appointment to this private agency is done
solely by the SEC Board of Governors without executive or legislative over-
sight. Legislation established the PCAOR as an entirely independent regula-
tory body, and thus uniquely exempt from the traditional requirement of Pres-
idential appointment. Interestingly, the future of this model is uncertain due in
part to the disallowance of executive appointment or removal, coupled with
the lack of legislative oversight.® The central argument concemns the consti-
tutionality of a legislatively created body that does not allow some form of
executive or legislative oversight in its appointment process. On June 28,
2010, the U.S. Supreme Court held thet the dual for-cause limitation on the

29  See an example of one of the FINRA's election processes at: http:/Arww. finra.crg/web/
0 Eroupsiindustwi@ipl@reg]@notice/do:umentslnoticeslpl 18314.pdf,
3 e id.
31  An example of FINRA's 2010 election process is available at: hitps/www. finra.ore/web/
sronpsiindusiry/@ip/@reg/@rnotice/documems/notices/p 1 21378.pdf,
32 SeeKarmel, Roberta S., Should Securities Industry Agencies Be Considered Seg’-Regtfamq:
fggggieés? 64, (2008) available at: hutpr/papers.ssm.com/sol3/papers.cfim?abstract_id=
12 N

33 Inmes, Whimey, The Unaccountability of the Accowning Regulators: Analyzing the Consti-

autionality of the Public Company Accounting Oversight Beard, 42 J, Marshall L. Rev.
1019, 1021 {2010Q).
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president’s ability to remove PCAOB board members from office was an
unconstitutional contravention of the U.8. Constitution's separation of
powers. >

One major frend within the area of governmenially controlled regulatory
framework in the UK is the conscious creation of a slight touch« approach to
regulatory structures, which is essentially designed to minimize burdens made
by intrusive, heavy-handed structures.3® This fairly recent structure was legis-
latively designed with the specific purpose of centralizing and separating the
regulatory structure from government involvement. The FSA is the sole
financial regulatory agency within the UK governmental sector,’? yet, outside
of the appointments process, its regulatory functions are autonomous. FSA
board members are appointed by Treasury.’® Therefore, although the agency
is antonomous, the election process is entirely dependent upon political mech-
anisms. However, the political oversight is fairly light, in that, the Treasury
appoints the board of governors, but does so without communication between
other branches of government.

Another noteworthy trend in UK. regulatory appointments is the private over-
sight in the appointment process for all ministerfal positions. The UK uses a
Commissioner of Public Appointments (OCPA)Y* as an intermediary over-
seeing the process of ministerial appointments. This use of a private agency
in overseeing ministerial appointments creates a connection between public
and private sectors of regulatory oversight. Although attenuated, the use of
an independent intermediary in the appointment process affects the regula-
tory arena in that appointed Treasury ministers are then responsible for all
FSA appointments. This syster is simply a private agency providing non-
governmental oversight to public office, which then affects the regulatory
entity. .

The interconnection between both the public sector regulators and the private
sphere guiding the ministerial appointments is relevant in an analysis of the

34 J;";gel gtéela&grr'se Fund v, Public Company Accounting Oversight Board, 130 S. Ct. 3138,

35  See the Tinancial Services and Markets Act of 2000 available at: hitp:/fwww.opsi.govuk!
actslactszt}OOiukEgajUOOD008__em,1.

36 See Gemrge Osborme Unveils Sweeping City Reforms, available at: hitp2/www.gnard-
ian.co.uk/business/2010/jun/1 6/george-oshorme-city-fsa-banking [noting that the cument
structure and role of the FSA is in a state of flux — supervisory powers were taken from the
F3A and rewumed io the Bank of England; moreover, an analysis involving this reversion of
structure was not available at the time this ardicle went to prass,

37 Some regulatory duties are, moreover, delegated to the Treasury and to the Bank of England,
the 2006 Memoranduem of Undersanding outlines the allocation of this authority and is
avaitable at: htip:/fwww, benkofengland.co.uk/abourlegislation/mou.pdf,

38 SeeKarmel supra note 28 at 64.

39 Seeeg the website of the Commissioner for Public Appointments at: http:/www publicap-
pointmentscommissioner.org (emphasizing the purpose of this commission is to ensure that

ministers are appointed on merit and to farthermore ensure transparency in the appointment
pracess,
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appointment processes. Here, the intermediary OCPA assesses the ministerial
appointment for HM Treasury, and after appointment, the minister subse-
quently participates in the appointment process for the FSA.*? An understand-
ing of the relationship between the public and private spheres is important in
obtaining a clear picture of the appointments structure. Consequently, this
struciure is built upon the interdependence between the public and private
sphere. Therefore, CPA oversight of ministerial appointments creates interde-
pendence between public and private sectors, further providing a systematic
check upon the appointment process.

2.2.  Advantages and Disadvantages

There are several advantages to governmentally controlled regulatory frame-
works, which establish »independent« regulatory agencies. First, government
based appointment in the election process is a yeliable mechanism for the con-
dueting the appointments process. The requirement of strict oversight by both
executive and legislative entities leads to solidity within the appointment pro-
cess. The great advantags of this design is that the election or appointment
process centers upon legislative mechanisms, which lead to structural stabil-
ity.®! Furthermore, the communication and agreement upon appointments
between two branches of the government allow for a greater resistance to
political control or manipulation of the process by one political group. Beth
executive and legislative involvement in the appointments process allows for
supervision and a balance within this procedure.

Another advantage in this model is the governmental involvement within the
regulatory process ends after it fulfills the elections appointments. This is seen
in both U.S, and UK. frameworks, The structure of the agency is thus stable
through a politically organized process, yet it retains its autonomy in the ful-
fillment of its regulatory function. The absence of direct political supervision
in the regulatory agency after the election process is an insulating factor
designed to shield the agency from political influence in the execution of its
function. Moreover, the protection from political involvement after the
appointment process gives structural freedom fo the agency. Both the political
involvement in the structure of the appointments process and the ending of

that involvement serve the function of creating consistency in the regulatory
structure,

40 See the CPA codebook and rules at: https:i/iwww.publicappointmentscomrmissioner.ora/
web-app/plugins/spaw2/uploads/files/Code?62001%20Practice?620 August%6202009.
41  Endques, Luca, Regularors’ Response to the Current Crisis and the Upcoming Regulation

ff Financial Markets: One Reluctant Regulator's View, 30 U. Pa. J. In"1 L, 1147, 1150-51
2009).
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Conversely, the system.of appointments must have specific checks and bal-
ances which regulate the distribuiion of power to prevent political interference
within the agency outside of the appointments process. Some critics argue that
the disadvantage of such a system is apparent in the multitude of dollars spent
on legislative lobbying for the appointment.** This form of interaction with
the legislature arguably tarnishes the appointment process.* However, even
under the further privatization of governmentally tied regulatory systems, as
in the UK, it is impossible to sever all governmental ties to the appointment
process, even where those ties are significantly reduced.

Currently, there are two interrwined debates within the U.S. concerning board
election which arise from this model, The first debate centers npon the con-
nection and interaction between the legislature and the regulating body.* The
second debate revolves around the amount of presidential leverage in nomi-
nating board members.*> The central issue which links these arguments is
whether a politically independent or politically linked structure is most effi-
cient in fulfilling the purpose of the regulatory agency. These debates concern
the need for political insulation for regnlatory entities.*® Historically, the sep-
aration of bureaucratic organizations from direct political oversight was the
result of political compromise between differing political groups. Scholars
note concerns with inefficiency arising from organizations independent from.
direct political oversight. The need for protection against political whims inan
evolving political climate is imperative. Conversely, absence of legislative
interaction within this model appears unavoidable, and furthermore complete
separation or legislative altering of the electoral structure could lead 10 the
precipitetion of dangers — such as political manipulation and the susceptibility
of political whims — previously held in check *

Another argument posits that regulatory agencies established through the
mechanism of political appointments are not truly independent because of the
level of Congressional oversight. Additionally, other scholars argue that insu-
lation of regulatory oversight by the execative branch {president) merely
strengthens the Congressional control. Thus, central to all debates in this area
is the prevention of one political faction gaining control of the regulatory
entity. However, mechanisms of board strixcture, primarily put in place for

accountability purposes, are instrumental in countering the previous argu-
ment.

42 A.C. Priwchard, The Sec At 70: Time For Retivement? 80 Notre Dame L. Rev. 1073, 1076
2005).

43 Seeid. at 1075,

44  Seeid.

45  Seeid,

See id.
47  Seeid at 1076,

Also, there are two concems rising fiom a governmentally controlled election
structure, First, the issue within this realm is whether the influence of the gov-
etnment in the election process is excessively intrusive. Conversely, the sec-
ond concern is whether the interaciion between governmental offices in the
appointments results in the lack of legislative compatibility.*® The core of this
debate is centered upon accountability and will be discussed in the following
section.®®

One advantage in the UK system of regulatory appointments is the intercon-
nection between a political body and an independent agency overseeing the
ministerial process. This connection does, in a sense, purify the appointment
process by assuring government candidates who have the authority to desig-

" nate the goveming regulatory board are of sufficient integrity to merit the

appointment.®® Other safeguards which provide strength to the appointment
process will be discussed in the section on accountability.

In conclusion, in adopring a system for election within a regulatory model, it
is imperative to implernent those clements that provide structural stability and
further insulate the process from being subject to the whims of either govern-
mental or private manipulation,

3. Accountability
3.1. Current Trends

The element of accountability is interconnected with each factor comprising
the governance structure.’! Accountability is essential in maintaining the
integrity of the governance structure, and is therefore requisite in establishing
the legitimacy of a financial regulatory authority. Scholars have noted that a
scomplex ad specialized activity like regulation can be monitored and kept
politically accountable only by a combination of control instruments: [egisla-
tive and executive oversight, strict procedural requirements, {and] public paz-
ticipation,..«”> Additionally, the importance of strong accountability frame-
work stems from the consensus among U.S, academics, that administrative
agencies tend to fall under the influence of the firms they oversee.”? Thus, the

48 Seeid ‘ .

49 See supra discussion beginning on page 10.

30 See e.g. supranote 33.

51 Clmara, Paulo, Manual de Direito dos Valores Mobilidrios, Coimbra, (2008), p. 278-275.

52 See supra note 1 at 10 (quoting Majone, Giandomenicao, 1993, »Controlling Regulatory
Bureaucracies: Lessons from the American Experience, EUT Working Paper SPS §3/3).

53 See Jackson, Howell, E., Learning From Eddy: a meditation upon erganizational reforn: of
Jinancial supervision in Europe, Perspectives in Company Law and Financial Regulation,
ed. by Tison, M., et al, Cambridge University Press (2009) 536 (quoting I.R. Macey,
Administrative Agency Obsolescence and Interest Group Formation! A Case Swdy of the
SEC ar Stxy’, Cardozo L. Rev. 15, (1994), 909-45),
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implementation of accountability mechanisms is crucial in the fiunction of a
financial regulatory entity.

Within the realm of U.S. governmentally affiliaied regulatory systems, there
are several mechanisms currently used to ensure accountability and transpar-
ency. These mechanisms include both internal and external devices which aid
in accountability, The principle trend under the U.S. public model is the
accountability both to the legislature and to the public. The main trends under
this model are political accountability and internally created audit mecha-
nisms. Under this framework, external accouniability to the legislature, even
though governmentally affiliated agencies are denoted as »independent,« is an
important accountability mechanism.>* Annual articles are made to the legis-
lature disclosing the current function of the ageney, its priot activities in the
year, and presenting the future direction of the financial regulatory author-
ity.”> An additional sousce of accountability to the legislature is the require-
ment of legislative approval for budget proposals.®® This allows the legislature
to view the monetary workings of the regulatory body, and therefore adds a
further element of transparency and accountability,

Another trend under this model is the establishment of a separate, internal
auditing agency.” The separate agency articles to the legislature on a regular
basis on the activities of the regulatory body. These extemal private auditors
act as a public sector gatekeeper. Additionally, the auditing agency performs
formal assessments analyzing the agency operations and programs. The pur-
pose of this scparate agency is to establish safeguards against fraud or abuse,
and to further promote the efficiency and accountability of the regulatory
body.*® This agency is then accountable to the legislature, and makes periodic
articles on its findings. This is merely a separate gate-keeping function that
adds an additional layer of accountability.

One current trend in accountability in the U.S. under the governmentalty con-
trolled »independent« model is the establishment of an outside auditing
agency, which acts as an external accountability mechanism. The establish-
ment of this structure was to create an added layer of accountability within the
realm of governmental control, However, the firture of this model is uncertain
due to a constitutional question concerning the lack of executive power to
remove PCAOB members.”® This stems from the central constitutional con-

54  For the semi-annual article presented 1o Congress by the Office of the Inspector General of

the SEC see: hup:fwww.sec-oig.govAnicles/Semiannuali2010/semiaprl 0.pdf.
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56 Seeid.

57 Seeeg.

58 Seeid.
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cem that a lack of power destroys the U.S. system of checks and balances.5°
The recent Supreme Coust decision in Free Enterprise Fund v, Public Co.-,
Accounting Oversight Bd. held that the PCAOB structure restricting the power
of the executive to remove the principal officer contravened the Constitution’s
separation of powers.®! Thus, the future of this accountability mechanism in
its current form is uncertain.

Cugrent legislation in the U.S,, the Restoring American Financial Stability Act
of 2010, implements changes affecting accountability mechanisms in the gov-
ernmental sector of financial regulatory entities.’ This Act includes policy
changes with broad implications for accountability in reguiatory governance,
aad also includes potential expansion of accountability in the creation of addi-
tional aversight and risk assessment offices.®> The Act establishes & govern-
mental agency, the Financial Stability Oversight Couneil, which, unlike the
PCAOB, is directly linked w the government, and the purpose of which is to
provide data assessing risks of bank and non-bank financial institutions; and
furthermore, facilitate in the reporting requirements, rulemaking, examina-
tions, and enforcement actions within for financial regulatory entities.® Thus,
the current legislation provides an added accountability mechanism aiding the
11.S. governmentally affiliated financial regulatory authorities.

The structure of accountability in the UK was put in place through legisla-
tion.%5 The framework both for the governmentally centered external account-
ability and the intemal accountability mechanisms was established through
Parliamentary action. However, the legislation which created this system of
accountability specified fhat the sole external accountability would be to the
Treasury. Under this framework, the FSA contains fewer ties to the govern-
ment than its U.S. counterparts, and the accountability mechanisms thus func-
tion similar to a public company. The FSA is not subject to Parliamentary
accountability; it articles solely to the Treasury. Consecquently, this reflects
the historic practice that incorporated bodies are not expressly answerable to
Parliament, rather ministers are held responsible for the exercise or non-exer-
cise of any powers they possess. The FSA must article annually to the Trea-
sury on its activities and the discharge of its functions. Both executive and

60 Seeid. at 400.
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non-exscutive board members file separate articles with the Treasury.®® This
adds another dimension to the structure for enforcing accountability.
Another aspect of accountability under the UK model which is similar in
nature to a public company is the requirement of public meetings held annu-
ally. This meeting must be held within the three months following the annual
article made to the Treasury.5” The purpose of the public meetings is to pro-
vide a public forum for the discussion of FSA actions, and to further provide
an opportunity for the public to question FSA officials about any agency
action or imaction occurring during the prior year. Moreover, this annual
forum is a demonstration of both internal and external accountability mecha-
nisms. The preparation of the articles requizes agency accountability through
the preparation of intemnal articles on regulatory actions and the discharge of
regulatory functions. The public presentation of the annual article to the Trea-
sury ministers as well as the public forum is a form of external accountability
previously established by legislation.®

Additionally, under the UK. public model, the regulatory body is accountable
to both consumers and to the regulated industries.? For example, the FSA has
two internal statutory bodies — the Consumer Protection Panel™ and the Prac-
tioners Panel’! —which act as an intermediary of accountability in reporting to
bath consumers and industries. Membership on these internal bodies is deter-
mined by the FSA, but Treasury consent is required for the appointment or
removal of the chairman, The Consumer Protection Panel acts a control mech-
anism to inform the FSA as to the interests of consumers. Likewise, the Prac-
tioners Panel, composed of members of the businesses regulated by the FSA,
promotes the interests of those member firms and acts as an intermediary fur-
ther aiding accountability. Additionally, if either of these agencies proposes
policy which the FSA then rejects, then the FSA must state the reasons for the
disagreement in writing, and this statement must be made available to the
public.™

The primary internal accountability mechanism is an internal audit agency, In
carrying out its function, this agency must provide an annual assessment arti-
cle analyzing the effectiveness of FSA processes in managing its risks and
controlling its activities. Additionally, this agency must provide regular arti-
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cles on significant issues relating to the FSA's activities, and any improve-
ments the agency suggests in increasing the efficiency of those processes. The
internal audit agency must also provide twice a year articles on its investiga-
tions and the resuits of its audit plan. Also, the internal agency is responsible
for working in conjunction with any external auditing ageney.” Under current
UK legislation, any complaint made internally by the FSA is accessible to the
public. This adds to the internal core of accountability and to external trans-
parency.

Qther internal mechanisms alding in the transparency and thus accountability
under this model is the publication of the minutes online.”® The increasing
trend is the use of the internet as an aid in agency accountability and transpar-
ency. Open access to company activities is imperative in ensuring both exter-
nal and internal accountability.

One central mechanism of accountability found within the private sector of
U.8. regulatory frameworks is the attenuated oversight by a governmentally
affiliated agency.” Similar to the framework found under the U.S. govern-
mental model, the largest private regulatory agency articles to the legistanure
on its activities, but is not subject to the same oversight seen in governmen-
tally controlled agencies. Also, under this model, every member firm is sub-
ject to an internal audit which is then transmitted to a governmentally con-
trolled agency. Within this structure the regulatory body has an internal

. auditing department that coordinates with outside auditing entities, which

either directly or indirectly communicates with government controlled
entities.

Another trend under this model, similar to both the U.S and UK govermmen-
tally affiliated sectors, is the continual website updates concemning regulatory
changes, internal articles, compliance activities, and structural information
which lend transparency to the agency. Also, updates to agency rules, rule fil-
ings, regulations, comments, notices, and any legislation affecting the agency
is easily accessible through the website. Clearly, the internet is one of the fore-
most trends aiding accountability and transparency,

32, Advantagés and Disadvantages of the Current Trends

Currently, one debate is that governmentally created regulatory entities lack
the mechanisms necessary for ensuring accountability to the legislature and to
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the public, For example, there is growing concern that regulatory agencies
such as the Federal Reserve System (Fed) in determining the foture of U.S.
monetary policy and in performing its regulatory fianetion, is too isolated in its
decision making, and thus does not have the requisite mechanisms to ensure
accountability. Although the purpose is creating an independent regulatory
entity was to isolate it from political influence and thus create stability for the
nation’s economy, the drawback is now that this isolation from political influ-
ence also limits the requirements of transparency and accountability.” The
method for ensuring accountability is the reporting to congressional commit-
tees at different times throughout the year, However, the central issue with
this method s that the regulatory body was historically given the autonomy to
shield some of its actions from public view. The issue is now whether the
mere repotting to the legislature is enough of an accountability mechanism to
ensure the preservation of regulatory integrity.
Various scholars argue that despite the isolation from political control found
within this model, there should be more accountability to Congress and the
public.”” They state that there is imminent danger in the isolation from com-
plete public and Congressional acconntability. Furthermore, they argue that in
fulfilling the object of greater accountability more power should be given to
the legislature in overseeing the monetary policy and regulatory actions of the
agency.” This would create agency transparency by giving legislative over-
sight and thus further acconntability to the general public.
‘Alternatively, this acgument requires an alternation to the regulatory structure.
“This would necessitate a change in central legislation which established the
“function of the agency. In essence, the role of the agency would change and
‘agency oversight would be given to the executive and the legislature. Con-
versely, this presents the danger of completely politicizing all monetary policy
decisions, and could lead to harmiful economic consequences.”
One of the main arguments concerning the disadvantage of the U.S. govern-
mentally controlled structure is the concern that the level of accountability to
the legislative body makes the regulatory agency susceptible to the political
whims of the legislature. One scholar proposes a regulatory change decreasing
the amount of regulatory accountability to the legislature, but increasing the
oversight by the executive branch.®® The main point of this argument empha-
sizes the function of accountability. The scholar notes that politicians are
quick to find patterns whete there exists mere random events, thus promoting

76  Andrew P. Atkins, The AIG Bailout: Constraining the FED's Discretion, 14 N.C. Banking
fnst. 335, 352 (2010).

77 See id, at 355-56.
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80 See Pritchard supranote 4t at 1076-77.

the passing of legislation useless altering an unbroken structure. The argument
continues by suggesting an alteration of the regulatory structure which
removes control and accountability from the legislature and transfers the
authority to the executive branch. Conversely, this proposal presents dangers
of delegating too much authority over national regulatory zgencies to one
individual — the executive. Therefore, it is unlikely that such an alteration is
possible within a system based on the balance of power and 2 system of
checks and balances between the branches of government.

~ Another central advantage found in the US. governmentally controlled model

is the strength found in the utilization of both govemmental and private meth-
ods of accountability. The availability of these internal and external measures
ensures that politicians, firms, and the general public have access 10 agesncy
information. For example, the regulatory entity uses independent internal
audit agencies aiding accountability, and has the additional responsibility of
disclosing the results of these audits and all its activities to the legislature,
Also, the utilization of the intemet as a tool for accountability is an internal
method aiding transparency. Under this madel, the public can access both the
minutes from the regulatory agency’s Congressional meetings as well as the
internal auditor’s accountability session before the legislature.®

On the contrary, the central advantage to the UK’s independent structure
allows it to utilize the mechanisms of accountability and transparency which
mimics those of a public company. Additionally, the agency procedures
involve yearly articles to the Treasury, which then presents this information
to Parliament.® This process involves a »light touch« approach that does
not allow for complete legislative oversight, The advantage here is that the
regulatory body retains freedom from legislative control. Also, the estab-
lishment of two panels whose primary function is the promotion of account-
ability and transparency of the regulatory agency curtails possible dangers
arising from the lack of polifical oversight. Additionally, accountability to
these panels ensures interaction between stakeholders, and industry practi-
tioners, This further guarantees accountability by the agency in meeting its
objectives to the public, and aids in the fulfillment of its function as a pub-
lic institution.®

On the other hand, even this limited interaction with the Treasury has been
denounced as detrimental.® Past studies evaluating UK regulatory perfor-
mance have criticized the level of accountability that the centralized agency

81 See the Office of the Inspector General’s Semi-Annuat Axticle to Congress see: htp://
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owes to the Treasury in contrast with the accountability owed to the industries

it serves. One such critique stated that the regulatory structure is too depen-
dent upon the Treasury, and furthermore this link takes away from appropriate
regulatory accountability to the individual firms within the financial indus-
try.® However, this argument is countered by noting that the statutory frame-
work intends to privatize the regulatory body with freedom from legislative
oversight, but with the retention of legisiative accountability.

One frequent argument against 2 unified supervisory structure makes the reg-
ulatory entity too unwieldy in the management of power.3® This argument
suggests that a unified supervisory structure diminishes the guality of agency
supervision and effectively stifles an efficient system of accountability.
Another advantage in this context is that legislation establishing the indepen-~
dence of the regulator also provides a platform for the dissemination of infor-
mation through the publication of an annual article. Additionally, the struc-
tural similarity to a public company ensures transparency through an annual
public meeting and the constant availability of consultations. The website pro-
vides a public forum for the dissemination of information which aids in pro-
moting agency transparency. This forum provides the means to publish the
minutes from each meeting online and also provides easy access to agency
articles, and thus is central to ongoing accountability.

Additonally, under the UK framework, an internal audit agency ensures
accountability through continual assessment of agency functions, The fune-
tion of the audit agency includes analysis of regulatory control mechanisms as
weill as risk assessment of agency policies.®” The strength of this system is that
the constant, vigilant surveillance by an independent agency provides an unbi-
ased assessment of the regulatory function.

Conversely, there are also several areas of weakness in the UK structure in the
area of accountability. The requirement for public accountability through con-
sultations has led to an abundance of information and continual updates of the
FSA handbook.® This makes it difficult to track the constant changes. Inabil-
ity to understand the regulatory framework and to remain up to date on
changes or additions to the handbook is an obstacle in promoting accountabil-
ity. Furthermore, this over-abundance of information in the regulatory body
potentiatly leads to the shielding of its functions, and thus a hindrance to
accountability and transparency.
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The advantage in the private sector of U.S. regulatory models is the lack of
legislative oversight gives the regulatory entity more freedom to implement
internal mechanisms of accountability. For instance, the lack of legislative
oversight allows a regulatory structure to quickly adapt in changing or devel-
oping intemal policies aiding accountability without the cumbersome burden
of legislation, However, this advantage is slightly diminished in that indepen-
dent regulatory agencies such as FINRA are subject to government oversight
through the SEC, albeit at a reduced level.¥?

Some scholars argue that the disadvantage under the U.S. private model is that
the regulatory body is less accountable to the legislature than governmentally
affiliated regulatory bodies such as the SEC, which are subject to yearly gov-
ernmental audits.®® They argue that this lack of vigilant oversight by a legisla-
tive body is an impediment to the transparency of the agency and diminishes
the standard of accountability.! Further criticism for the private sector contin-
ually poinis to the lack of legislative oversight. Critics argue that industry
standards are not stringent encugh within the private sector. Moreover, they
state that this raduces the duties owed to clients and increases the burden to
these clients through the diminished standard of accountability. %

However, the previous argument is countered by emphasizing that the internal
control mechanisms available under this model, in conjunciion with the
increased regulatory flexibility do naot diminish regulatory accountability.
Moreover, the primary strength of regulatory independence under this model
is the flexibility afforded to the agency in communicating with its members,
and developing further policies which facilitate accountability.

In conclusion, the tools necessary to develop efficient mechanisms of
accountability and transparency must first be implernented as a part of a regu-
latory entity’s internal structure; and furthermore established with external
safeguards ensuring agency transparency.

4. Transparency
4.1 Current Trends

Transparency »refers to an environment in which objectives, frameworks,
decisions and their rationale, data, and other information, as well as the terms

89 Karmel, Roberta S., 2008, Shonld Securities Indusiry Agenciles Be Considered Self-Regula-
tory Agencies? Available at: htip://papers.sstn.comsol3/papers.cfm?abstract_id=1128329.
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Compiiance Guide Newsl. 7.
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ar 253,
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of accountability, are provided 1o the public in a comprehensive, accessible,
and timely manner.«® Although transparency is not a waditional legal or
business term, but in its evolution, now has a close relationship with the gov-
emance and regulatory principle of accountability,* There is a distinct nexus
between accountability and transparency within the realm of financial regula-
tory governance. In this context, transparency helps to promote accountabil-
ity by impelling decision-makers to reveal both their decisions and the rea-
soning behind those decisions. Transparency is a necessary communication
tool providing both intemal and external accountability. Therefore, this
element is essential in maintaining the integrity of the internal governance
structure.
Regulatory authorities utilize both mandated and. voluntary transparency.
Mandated transparency is past of the function of both governimentally con-
trolled {inancial regulatory anthorities and, to a lesser degree, private financial
regulatory authorities. In the U.S., governmentally controlled financial regu-
latory authorities repost to the legislature on a regular basis, and are subject to
an annual audit from an external agency. Mandated transparency is simply
external regulation used to promote development of internal risk management
in the financial industry.®* All regulatory authorities under this model make
use of voluntary transparency; however, the differentiation between the
frameworks is in the quantity and quality of its use.®
Transparency requires the public dissemination of relevant regulatory infor-
- mation, which aids in belstering the accountability and credibility of regula-
tors.”” The primary test of the level of voluntary transparency used by a finan-
cial regulatory authority is the public accessibility to its internal functions.’®
-Currently, websites are the main source of disseminating this information to
the public. Thus, separate scrutiny of financial regulatory sites is essential in
determining the level of agency transparency.
Within the sector of U.S. government controlled regulatory frameworks, there
is some form of mandated transparency; however, depending upon the author-
ity, there is a differentiation in the extent of required transparency. The SEC is
one example where the function of mandated transparency is apparent. This
governmentally controlled financial regulatory authority discloses its yearly

93 Seesupranocte | at t0.
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97 Seesuprarnote 1 at 431,

98 Seeid,

168

budget as well as its regulatory activities to the legistature, The requirement of
budgetary approval from the legislature, also known as »staged financing,« is
useful in monitoring agency activities, and thus aids transparency.” Addition-
ally, under this medel an independent audit agency conducts audits of the reg-
ulatory authority and presents these findings biannually to the legislatuze.
Moreover, past legislation requires all SEC meetings to be open to the public
unless secrecy is necessary to protect a general interest,'®

The SEC uses its website!® as a forum for providing the public with regula-
tory information. Some of the available website links include news, public
statements and press releases, regulatory actions, filings, and investor infor-
mation. Additionally, the SEC website provides numerous links providing
information on litigation, court administrative decisions, enforcement actions,
and the annual performance and accountability articles. Additionally, the
website provides an avenue for the public to request copies of public docu-
ments.

Another model in the sector of governmentally controlled financial regulatory
authorities has fewer mandated mechanisms for transparency. The Fed,!%2
because of its position in determining the future direction of U.S. monetary
policy and its oversight of the federal banks, is allowed less transparency in
the interest of preserving both the autonomy of the institution and the stability
of the financial market, Interestingly, although the Fed increased its voluntary
tfransparency through the disclosure of its decision conceming open market
operations, recent legislation proposes expanding the transparency through
annual auditing.’® Currently, the only waudit« for this financial regulatory
authority is testimony in the form of an annual article to the legislature, and
there remains a prohibition against full audits of this agency, '™

Although the Fed is subject to a lesser standard of mandated transparency, it
voluntarily posts speeches, testimony, and even videos pertaining to current
policy and regulatory actions on its website, Additionally, the Fed website
posts the current minutes of the Federal Open Market Committee. The web-
site also provides an avenue for the general public to request records and

information regarding Fed activities made available through previons legis-
lation. 103
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Under the mode] of the PCAOB,'® which melds both public and private reg-
uiatory frameworks, there is a high level of transparency. This is due to the
fact that although the financial regulatory authority was created as indepen-
dent from the government, the reason for its formation was to enhance trans-
parency and accountability within the financial industry. Thus, this private
regulatery authority is subject to SEC oversight. This promotes transparency
in the communication of the regulatory activities of the agency with a gov-
ernmental authority, and is furthermore a type of mandated transparency.
Additionally under this model, because of the impetus for its creation, the
PCAOB mainains a high level of voluntary transparency. This is evident
from the content of the PCAOB website'®? which provides information con-
cerning board members, agency rules, enforcement, disciplinary action, and
inspection articles. Furthermore, the website provides a forum for public
comment on certain rulemaking dockets, further aiding in the transparency of
the authority.

Recently, the Restoring American Financial Stability Act of 2010 mandated
mechanisms providing for increased transparency within the regulation of the
finapcial market.'%® These increased transparency measures include the estab-
lishment of a governmental organization — the Financial Stability Oversight
Counsel (FSOC) — which facilitates and promotes transparency for non-bank
financial institutions.!” This FSOC’s purpose is to assist transparency by
monitoring the financial services marketplace, and by facilitating the informa-
tion sharing within that marketplace.!'® Additionally, this agency has the
authority to recommend supervisory priorities to regulatory entities based
upon the information derived from its data gathering and information sharing
capacity.!'! This impacts the governance structure of governmentally con-
nected financial regulatory entities through the implementation of additional
measures mandating transparency and information sharing within its supervi-
sory capacity. The FSOC is an additional entity aiding regulatory transpar-
ency.

Within the U.S. private sector of financial regulatory authorities, mandated
transparency exists, although to a lesser degree than the previous governmen-
tally affiliated model. For example, FINRA, the largest private financial reg-
ulatory authority in the U.S., articles to the SEC, yet retains its autonomy as an
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independent agency. Thus, the main tool of transparency for the SEC is the
disclosure of its regulatory actions on its website.!'® This website includes
access to rules, rule filings, sanction guidelines, and disciplinary actions.
Also, there is access to compliance mechanisms such as regulatory filings as
well as annual finaneial articles and a »Year in Review« outlining the achieve-
ments and program objectives of the previous year, and including the current
mechanisms for expanding agency transparency, For example, the 2009 arti-
cle includes the steps undertaken during that year to bring greater transpar-
ency to the financial market. These steps include the expansion of the compli-
ance mechanisms as well as the broadening of the information available to
current and potential investors regarding the integrity of different brokers and
firms 114

The mechanisms ensuring the transparency of the FSA, the main financial
regulatory authority in the UK, is the annual article to the Treasury, annuak
public meeting, consultation and website.!!S The annual article to the Trea-
sury provides a link to a governmental body, and creates a degree of oversight.
Additionally, the annual public meeting offers the opportunity for public dis-
course in discussing the current activities of the regulatory authority, Thus,
although the structure of the regnlatory authority is private and not govern-
mentally controlled, there is still an element of governmental oversight which
ensures the continued transparency of the agency.

The FSA website!® is the primary means of ensuring agency transparency.
The website includes documents such as board meeting minutes and minutes
from the annual public meeting, the annual article, press releases, speeches,
statements, newsletiers, consultation papers, and policy documents. Addition-
ally, the website is constantly being updated with amendments to the Hand-
book as weil as information regarding consultations, This aids the public by
providing a basis for both knowledge conceming financial regulatory policy
and agency structure as well as a forum for communicating with the regula-
tory authority. Therefore, the website is a means of voluntary transparency
central to the preservation and provision of transparency within this financial
regulatory structure.

4.2,  ddvantages and Disadvantages

) -

There are two overarching discussions concerning transparency within the
realm of financial regulatory authorities. First, the discussion centers upon the
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quantity of transparency necessary o the function of the regulatory entity. The
next discussion revolves around the implementation of mechanisms aiding the
transparency of the authority. Both conversations stem from the present azed
of strengthening financial regulatory authority structures, and thus increasing
the integrity of the global financial marketplace.

Currently, there is a major trend toward increasing the transparancy of finan-
cial regulatory authorities. The recent financial crisis fueled the discussion
concerning the need for the public scrutiny of finaneial regulatory authorties,
and the value of increasing the transparency of these authorities. For example,
in the U.S,, there has been widespread criticism conceming the lack of trans-
parency Within the Fed.1 During the recent financial downtum, the Fed made
numerous loans to financial institutions without disclesing the names of the
institutions. Many legislators argue that limited disclosure in this area would
not harm the institutions receiving the loans. They continue by arguing that
there is grave danger in not requiring a financial regulatory authority to dis-
close at Jeast minimal lending information to the legistature.!'8

Conversely, the counter argument is that the lack of transparency in lending to
troubled institutions is necessary to market stability. Additionally, it could be
argued that even minimal disclosure in this area could create a public political
battle if the legislature is unhappy with a particular decision. Thus, this possi-
bility could create the very instability in financial institutions which regula-
tory transparency seeks to avoid. Despite the discussion of decreasing trans-
parency for regulatory authorities, there are nurnerous pending items of legis-
lation in the U.S. which seek to further the transparency of financial regula-
tory authorities, indicating a trend toward the likely adoption of further mea-
sures increasing transparency.!!

Currently, new U.S. legislation seeks to improve the teansparency measures
within the govemnance structure of financial regulatory authorities by the addi-
tion of other oversight bodies.'* Scholars have noted one of the difficulties in
promoting transparency within the U.S. govemmentally affiliated financial
regulatory framework is that the architecture of several, and at times, overlap-
ping, regulators makes the assessment of the internal functions of the regula-
tors difficult.'?! Other scholars note that the multitude of financial regulatory
authorities in the U.S, governmental context presents a fragmented regulatory
structure. Cuorrent U.S. legislation seeks to ameliorate this through the estab-
lishment of further regulatory bodies which would aid in promoting account-

117 See supra note 41 at 352-53,
118 See id,
119 See id.

120 See generally, The Senate version of the American Financiai Stability Act of 2010 is avail-

able’ at  hup://banking.senate.gow/public/ _files/ChairmansMark31510AY010306_xml
FinancialReformLegislationBill.pdf.
121 See supranote 1 at 431,
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ability and market transparency.'?? However, some scholars contend that the
legislature, in implementing changes to existing financial regulatory struc-
tures by increasing transparency measures and by creating other regulatory
bodies, did not adequately consider the efficiency of these measures in light of
the existng regulatory structure. Critics argue that the attempt to ameliorate
the transparency of the regulatory structure is impossible by merely placing
more regulatory frameworks over the cumrent structure.!? These critics state
that a simplified stmeture for financial regulatory authorities is more condu-
cive to transparency and the efficiency of the financial regulatory anthority.
Arguably, the current trend of increasing transparency through the addition of
more regulatory entities is less likely to create increased transparency within
the separate regulatory frameworks.

Perhaps the most relevant current trend in increasing the transparency of
financial regulatory authorities is the abundant dissemination of information
through its website. This trend is applicable both in the sector of government
controlled financial regulatory authorities and in the sector of independent
authorities. The internet allows the prompt distribution agency documents
such as: minutes from meetings, annual accounts, records, annual programs
abjectives, information on the governance structure, and some websites even

- allow the online filing of complaints. The availability of these documents to

the general public as well as the legislature aids in maintaining and increas-
ing transparency. Alternately, the quantity of information avaﬂable on the
website, if excessive, is a potential hazard to transparency 2 For example,

the FSA handbook is a large'” document which is constantly being revised
to reflect new procedures. Some scholars note that the magnitude of avail-
able information could shield agency functions from external analysis, and
thus hinder transparency. 26 However, the counter argument is that diminish-
ing the quantity of the information would lead to selective disclosure, and
therefore decrease transparency far more than the current abundance of
information.

Ormne advantage to increasing transparency under a governmentally controlled
financial regulatory autherity model is the ability of regulatory monitoring
both by the public and by legislative authority, The advantage under this
model is that the dual struciure of accountability which increases the mecha-
nisms for transparency, in that, there is continual scrutiny of the financial reg-
ulatory authority by the lay public and by governmental entities. For example,

122 See supra note 75.

123 Seesupra note 1 at 435,

124 See Pritchard supra note 41 at 37.

125 See s:ipra atnote 51, The FSA Handbook contains over 6000 pages znd is updated daily.

126 See id.; see also Yokoi-Ami, Mamiko, The Regulatory Efficiency of -] Smgle Regulntor in
Financiaf Services: Analysis of UK and Japan, 22, 27 B.F.L.R. 23 (2008).
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under a U.S. model such as the SEC, thers is the dissemination of information
such as annual accounts, annuzl articles, records, and minutes from meetings
directly to governmental authorities through articles to the legislature, and
also to the general public through the SEC website. Some scholars argue that
the legislated requirement of transparency in all the regulatory authority’s
functions is too cumbersome and inflexible in the current market. However,
this structure has the advantage of dual comununication with both the govern-
ment and the public. Therefore, this framework provides, arguably, the most
safeguards in ensuring teansparency; furthermore safeguarding the integrity of
the regulatory structure.

The discussion concerning the need of greater transparency within financial
regulatory govemance is apparent in the structure of independent financial
regulatory authorities. One argument suggesting the disadvantage of this
model states that thers is significantly less transparency because the legisla-
tion mandating mechanisms for transparency apply only to governmentally
controlied authorities.!” Recently, financial industry professionals com-
plained that this governmentally independent model creates a lack of transpar-
ency within the organizational structure.'”® Therefore, scholars emphasize
that the lack of a strong mechanism aiding in the internal and external commu-
nication of agency functions, could make this model susceptible to dangers
stemming from reduced transparency such as self-motivated governance and
power imbalance within the authority.

However, scholars counter this argument by emphasizing that the lack of gov-
ernmentally imposed constraints in the area of transparency can increase the
efficiency and utility of the private regulatory authority, Scholars argue that
although a private regulatory authority is not bound by the same accountabil-
ity mechanisms imposed upon governmentally controlled financial regulators,
nor required the same level of transparency, this allows for increased effi-
ciency within the organization. Furthermore, scholars note the mechanisms
promoting the open and democratic structure seen within the governmental
model are likely to make the authority a stow-moving bureaucracy.'? Nevet-
theless, this argument runs counter to the current trend visible within all finan-
cial regulatory models, that is, in increasing agency transparency for purpose
of maintaining agency integrity.

In conclusion, transparency requirements for a financial regulatory authority
must include both mendated and voluntary mechanisms, and furthermore pro-
mote the dissemination of information leading to an open and democratic pro-
cess within the financial market.

127 See supra note 41 at 363,

123 See, e.g, Commissicner Addresses SEC Funding SROS, June, 2010, 16 No. 12 Money
Manager's Compliznce Guide Newsl. 7.
129 See supra note 66 at 2,
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S. Internal Structure of the Regulatory Body

5.1, Current Trends

The internal structure of a financial regulatory authority is fundamental in aid-
ing the maintenance of a sound regulatory structure. There are various charac-
teristics which define regulatory agency structure. The composition of the
agency boards is cenfral in the characterization of this framework. Inthe U.S.,
the terms of the board members for all the governmentally controlled agencies
are staggered so that each expires within a specified time-frame, preventing
political control of the board compesition or politically stagnant decision-
making.'*® The appointment framework prevents the complete renewal of a
governmentally affiliated regulatory board during any one presidential
term. 3! Additionally, there are limitations for the number of board members
allowed from each political party; this prevents any single pelitical party fiom
controlling the regulatory board.

The average term length for board members under the U.S. model is approxi-
mately five years; however, for the governmental agency which controls both
the federal bank and the central inonetary policy, the terms are fourteen year.
Likewise, under this framewaork, the terms are staggered to end every even-
numbered year. Although the appointment to regulatory boards with ties to the
government is centraily political in nature, the internal structure of the board —
the length of the terms, as well as the staggered design of the terms — ailows
for a level of political insulation within the regulatory body. Also, the term for
board members for a directly controlled governmental regulatory agency'*? is
iengthier; however, the purpose of this design is compatible with the overrid-
ing legislative purpose — to shield the regulating entity from political whims
and thus preserve the strength and integrity of the regulatory body. Similarly,
in the UK, the terms for FSA board members are comparable to those under
the U.S. model. Term lengths are approximately six years, and are further-
more staggered to end alternately with each member.

Additionally, in the U.S., regulatory authority board members are executive
directors. Under this model, all board members are executives who leave pre-
vious employment during agency tenure, The requirement of being the sole
employee of the regulatory agency is an internal safeguard against divided
loyalty and ensuring the member act in the interest of the agency without the

130 Seeld. at 64.

131 See Bismuth, Régis, The Independence of Domestic Financial Regulators: An Underesti-
mated Strucinral fssue in International Finarce Governance, Goettingen Joumal of Int. L.
2, 93, 97 (2010) available at: http://papers.ssm.com/sold/papers.cfim?abstract_jd=1591933.

132 See § 10 oFthe Federat Reserve Act deseribing the structure of the Board of Governors of the
Federal Reserve Board.
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temptation of personal gain. In contrast, in the UK, the FSA contains a mix of
executive and non-executive directors,

3.2, Advaniages and Disadvantages

The central advantages and disadvantages of the internal structure centers on
whether a staggered or continuous framework for the terms of board mem-
bers adds to the stability and unity of the board. The advantage of a staggered
structure provides a stable situcture for the functioning of the board in that
the ‘governing body of the board remains unified because only one board
member can exit the anthority within a specific amount of time. This aids the
regulatory authority in maintaining a unified decision making body. Argu-
ably, the exit of one board member does not alter the governing framework in
a way which would drastically change the regulatory process, thus providing
stability and continuity within the governing body. Conversely, the counter
argument is that this could lead to the spetrification« of the intemnal structure.
The staggered terms could lead to the stagnation within the regulatory
process because this model conld inhibit obtaining new guidance and fresh
perspectives within the oversight function. The possible resulting harm might
be a structure which is slow to respond to the needs of the current financial
market,
Alternately, another strength found in a staggered model is the unification
provided to the internal governance structure, Under this model, the inability
to implement a change in appointing or electing more than one board member
-during a specific time aids the unification of the regulatory structure. Argu-
-ably, this produces cohesion in the structure of the board and is desirable in
maiptaining stability in the regulatory frameworl, and furthermore aids the
stability of the authority’s oversight functions.
Another argument present in the UK private sector is unconnected to the pre-
cise structure of regulatory authorities, yet is relevant in analyzing the varying
term structures for board members. In the private sector recent revamping of
the corporate structure requires thas the board director be elected on an annual
basis. Currently, the argument against this practice emphasizes that this hin-
ders the unity of the board, and thus causes instability in the functioning of the
board."”? The argument centers upon the need for a core of consistency and
continuity within the structure of a board.'** This is applicable in viewing the
structure of regulatory boards. The need for unity and continuity is a prevalent
concern both public and private sector. Thus, the previous argument states

133 See eg, Chairmen Slate Parts of Governance Code as ‘Crazy’ Financial Times Monday
June 28, 2010, : ’

134 See id.
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that the annual change in board director undermines the unity necessary in the
structure of the board.

In conclusion, the determination of an appropriate intemal structure for a
financial regulatory authority should include a balance between unity and sta-
bility, and furthermore encourage cohesion in the oversight activities of the
regulatory entity.

6. Sanctions and Supervision; Unily or Separation

6.1. Cwrent Trends

The implementation of sanctions and other disciplinary measures is central to

the oversight function of a financial regulatory authority. The primary role of
a financial regulatory authority is to protect consumers and investors against
abuse by financial institutions.!*3 The act of regulatory enforcement is sepa-
rate from the regulatory function of oversight and implementing discipline.!*¢

These differing functions require the regulatory entity to invoke different
strategies for these differing roles, and furthermore justify the separation of
these different roles. 137 :

The central concern in the disciplinary function is in maintaining agency effi-
ciency and effectiveness in the performance of these separate roles, The level-
ing of disciplinary actions is one measure of agency efficiency. In the area of
sanctions, the main question is whether the leveling of sanctions should be
performed by an entity which is separate from the financial regulatory author-
ity, or whether the enforcement of disciplinary actions should be a unified
process contrelled by the regulatory body. The overarching concern with both
these models is in maintaining the efficient functioning of the regulatory
authority as well as its accountability in carrying out investigatory and disci-
plinary functions.

Under a unified model for the imposition of sanctions, the financial regulatory
authority is responsible both for regulatory oversight and for the enforcement
of sanctions and disciplinary actions.'®® This structure is significant because
there is no line of separation between the functions of discipline and the regu-

. -

135 See Pan, Erig, J. The Four Challenges of Financial Regulatory Reform, 2009, Working
Paper No. 280 availabie at: http:/papers.ssm.com/so)3/papers.cfm¥abstract_{d=1521504,

136 Seeid at 18,

137 Seeid

138 See generally Beazley, Thomas, A.G., (200), Holding the Balance — Effective Enforce-
ment, Procedural Fairness and Human Rights, Regulating Financial Services and Markets
in the 2ist Century, ed. by Eilis Ferran & Charles A. E. Goodhart, Hart Publishing Lid.
Oxford, England [describing the ¢lassification of FSA disciplinacy proceedings and the vac-
ious disciplinary measures available under the FSMA].
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latory authority’s oversight function. For example, under a unified structure
such as the FSA, any enforcement of disciplinary actions issues directly from
the authority.'* This trend gives the financial regulatory authority a broad
range of power for enforcement. Currently, in the UK the FSA has extensive
enforcement power, which even extends to the ability to make arrests of unco-
operative regulatees.'* Additionally, scholars have notes that a consolidated
regulatory structure such as the UK enables a higher level of predictability in
the enforcement of sanctions or other disciplinary actions, 4!

Similarly, in the U.S., the PCAOB!* retains a unified authority to impose dis-
ciplinary actions including sanctions.*3 This framework does not differenti-
ate between internal structures which, are responsible for discipline. Under this
structure the authority oversees all investigations and the enforcement of dis-
ciplinary actions. However, the lack of even intemal separation under the
structure of the PCAOB is likely due to the fact that the underlying legislative
purpose in establishing this authority was centrally for investigative and disci-
plinary purposes, not for the broad oversight typically delegated to a financial
regulatory authority.

Conversely, under a segregated disciplinary framework, a separate entity is
responsible for the implementing sanctions and disciplinary action. For exam-
ple, the U.S. SEC has an office responsible both for the investigation and
enforcement of sanctions which is separate from its oversight finction. The
enforcement division has the power to investigate and impose sanctions, and
although the judiciary has the authority to review appeals from disciplinary
action, it can alter the sanctions only to the extent that it lowers the amount of
the fine. Under this structure, the judiciary does not have the power to extin-
guish the regulatory authority’s disciplinary action.!** This is merely one
example of the broad powers allotted to the separate entity in performing its
disciplinary function.

Another example under a segregated disciplinary framework uses two outside
panels for both the initial determination of disciplinary action and in the
appeals process. For example, under the framework of FINRA, ' the adjudi-
cation process in the leveling of sanctions consists of a »Hearing Panel«
which includes a professional hearings officer and two industry professionals.

139 See swpranote 36 at 31,

140 See id. at 57.

141 See Brown, Elizabeth, F. The Tyranny of the Multitude is a Muliplied Tyranwy: Is the
United States Regulatory Undermining U.S. Competitiveness? 369, 420 Brook I. Corp.

Fin. & Com. L. (2007) avzilable at: hitp://papers.sst.com/sol3/papers.cim?ebstract_id=
1003262,

142 See supra page 7.

143 See generally the PCAOB disciplinary sanctions rules available at: http:#peaobus.org/
Rules/PCAOBRules/Documents/Section_35.pdf.

144 See 69A Am. Jur. 2d Securities Regulation—Federal § 1630

145 See suprapage 7.
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Additionally, under this model an outside »National Adjudicatory Counsel«
consisting of both securities industry professionals and nonindustry represen~
tatives reviews the decisions made by the Hearings Panel.!$ Thus, FINRA
utilizes two external mechanisms for the leveling and enforcement of sane-
tions,

62. Advantages and Disadvantages

The major concern with both an internal and externat structure for the enforce-
ment of sanctions and disciplinary actions is the assurance of the requisite
transparency and accountability in both the investigation and enforcement of
any disciplinary measures. Cne argument against the establishment of a uni-
fied structure for sanctions hinges upon the congern that the regulatory author-
ity will have too much power in acting as prosecutor, judge, and jury.!¥? The
crux of this argument is whether the dual functions of the awthority compro-
mise the integrity of the authority in the fulfiliment of its regulatory duties.
The broad concern here revolves around implementing measures further
ensuring accountability and transparency in regulating sanctions and disci-
plinary action. For example, the primary concern with the current enforce-
ment power of the FSA is in the possible self-serving actions in the imposition
of sanctions deriving from a unified structure.*® Additionally, the FSA. has
enforcement powers which extend into police powers to arrest any uncooper-,
ative regulatees. The danger of extensive enforcement powers that meld into
the police powers is apparent. The hazard under this framework is that within
the centralization of the disciplinary function there is the possibility for abuse
in the wielding of those powers. In other words, a unified structure ¢ould
potentially act as a shield to regulatory accountability in the use of enforce-
ment powers, and thus act as a self-serving mechanism catering to the whims
of the regulatory authority’s leadership. However, this argument is countered
by the demonstration of proper structural control mechanisms ensuring
accountability in the enforcement of disciplinary measures.

Another important concern centering on the unified model focuses upon the
efficiency of the financial regulatory authority. Proponents of this model
argue that the unification of the authority’s ability to provide both oversight in
the financial market and discipline within that market ensures s more efficient
medium of regulatory control. Conversely, other scholars dismiss this struc-
ture as inefficient in carrying out its disciplinary function. There is concem
that the greater enforcement culture of a unified model merely drags down

[46 Seee.g,, links to the FINRA adjudications process available at: http/fwww. finra.org/Indus-
try/Enforcerment/Adjudications.

147 See supra note 36 at 57.

148 Seeid.
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ability of the agency to handle complaints, and thus hampers the agency’s
ability to enforce sanctions in a timely and effective manner.'*? On the con-
trary, it can be argued that a unified structure for the enforcement of sanctions
is more efficient because review and enforcement of discipline ocour with the
same entity, and thus there is more timely communication within the authority
of investigations and enforcement actions. However, some authoxs prefer the
increased flexibility derived from a separate agency which controls the disci-
plinary actions.

There are several benefits derived from a segregated framework for the imple-
mentation of sanctions and disciplinary actions. Under this model, a major
benefit is that the structure for establishing accountability is clearly visible,!*°
The use of a separate entity unconnected with the general oversight functions
of the regulatory agency to enforce disciplinary measures prevents any group
or person within the regulatory anthorty from utilizing this power for self-
serving purpases. Additionally, this model of separation provides for greater
transparency in the disciplinary processes because the separate entity is
responsible only for the disciplinary activities of the regulatory body.
Another benefit derived from separating the regulatory and disciplinary func-
tions is in the maintenance of agency efficiency. Under this model, an outside
entity controls the review and enforcement of disciplinary actions, thereby
freeing the financial regulatory authotity to exercise its oversight duties unin-
hibited by the necessity of investigation, review, and appeal.!*! Moreover, the
furtherance of efficiency under this model arguably extends equally to the
function of regulatory oversight as well as to the separate agency responsible
for enforcement processes.

Finally, the segregation’ between regulatory and disciplinary functions also
favors the highest standards in terms of due process, impartiality of judgment
and respect for the presumption of innocence in disciplinary proceedings.
Under this light, it is an institutional model that clearly fully satisfies the

requirement contained in article 6 of the European Human Rights Conven-

tion'2,

149 See id, at 54.

150 See generaliy the Officer of the Inspecior General's Semi-Annuat Article available at: hipy
fvww.sec-oig.gov/Articles/Semiannual/2010/semiapri 0.pdf (relaying its agency functions
further demonstrating a high level of accountability and transparency within the ageney's
regulatory oversight activities).

151 See e.g. supra note 85,

152 See generally WATERS, DANIELMARTYN HOPER, Regulatory Discipline and the
Eurgpean Convention on Human Rights — A Reality Check, in EILIS FERRAN/CHARLES
GOODHART {ed.}, Regnlating Financial Services and Markets in the 215t Century, Oxford
(2001), 95-114; BEAZLEY, THOMAS, Holding the Balance — Effective Enforcement, Pro-
cedural Fairness and Human Rights, ibid,, 115-126; REID, KAREN, A Practitioner’s
Gutide 1o the European Convention on Hunan Rights3, London (2008), 114-136; BRIS-
SON, JEAN-FRANCOIS, Les pouvoirs de sanction des autoritds de régulation et Particie 6
§ 1 de la Convention européenne des droirs de {"Homme. 4 propos d‘une divergence entre
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In conclusion, in the adoption of a unified or separate framework for the
implementation of sanctions and disciplinary actions, a financial regulatory
authority must consider a model which aids in regulatory efficiency, and fur-
thermore imposes mechanisms aiding accountability and transparency.

7. Conclusion

Scholars have noted that »[a] financial system is only as strong as its govern-
ing practices.«'®™ The recent financial crisis has further emphasized the
importance of good governance practices within financial regulatory bod-
ies.!% The current global economic crisis has prompted policy responses both
in the U.S. and the UK, which are largely centered on regulatory reform, !>
Further regulatory reforms in the financial system might also be underway in
other European countries'*, including Portugal, Consequently, it is important
to evaluate how and why the »gatekeeping« function of financial regulatory
agencies failed, and furthermore determine selutions to repair effective and
efficient monitoring of the financial market.’ Although there are many reg-
ulatory structures within the financial market, the essence of these respective
governance mechanisms in each framework is to increase both the efficiency
and effectiveness of financial supervision,'*® The central conclusion in ana-
lyzing these different regulatory models and irends is the determination that
the development of a governance framework for a financial regulatory author-
ity must center upon effective supervisory elements aiding accountability and
transparency, furthesmore promoting the integrity of both a national, and, in
turn, global financial marketplace.

te Conseil d’Etat et la Cour de Cassatione, in Actualité juridigue. Droit adminisiretif n° 11,
novembre 1999, 847-839. Regarding competition regulation, see also Mendes, Paulo Sousa,
2010, 45 garantias de defesa no processe sancionatdrlo especial por préticas restritivas da
concorréncia, Revista de Concorréncia e Regnlagéo .t 1, 121-143,

153 Seesupranote 10at 5. L .

154 Seeid. ar 5 (explaining the imponiance of good governance practices in light of the financial
crises prior to the 2002, which remains applicabls in relation to the U.S! financial crisis of
2008).

135 See a)g. supra note 63 at 210-11 {outlining the current U.S. policies in the context of finan-
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136 See Ferran, Eilis, Understanding the new institutional architecture of EU Financial Market
Supervision, (2010), 7-12 ) .
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MIGUEL GORJAO-HENRIQUES

1. Que modelo de integragio ecanémica e politica consideraria ade-
quado 3 Unifo Europeia?

Inerentes 2 qualguer analise do tipo aqui pedido sfo os riscos do subjecti-
vistiio, do whishful thinking institucional ou do ideologismo. Para uns a
Europa excedeu o sen modelo-tipo, para outros aindz nio o cump:iu.
A verdade é que a evolugio dos tratados aponta num sentido que néo &,
provavelmente, o sentido original on originirio, conquanto a prépria
declaragdo Schuman, documento a reler ¢ de permanente actualidade,
também nada dissesse de definitivo quanto ao fim tltimo da integragio
europeia, sobre o qual se tém escrito tantas linhas.

O.modelo original foi profundamcnl:e alterado com a evolugfo dos tra-
tados, apesar de os préprios modelos originais, designadaments no con-
fronto entre os tratados de Paris, Roma &, porque nio dizé-lo, Maastricht,
revelarem profundas diferencas. No entanto, é um facto que o modelo
assente nas propostas de Popper ¢ na declaragio de Schuman, baseado
num Yinico pilar estadual mas acompanhado pela transferéncia e exerci-
cio de poderes efectivos por dois 6rgios fundamentdis de indole trans- ou
supranacional foi profundamente revolucionado, pela esséncia gradua-
lista ¢ pragmdtica da.integracio europeia, que impede um qualquer fina-
lismo ontoldgico no sentido da integragio final.

E um facto que, a partir dos anos 70, com 2 eleigdo directa do Parla-
mento Europeu e a alteracdo do modelo de legitimidade da construgio
europeia, que passou 2 ser dupla (Bstados ¢ ¢idaddos), e dos anos 90, com
0 avango para a unifo politica assente na cidadania e na moeda tnica e,
mais rarde, também no espaco de liberdade, seguranga e justiga, se entrou
numa vertigem de integragio que sofre de um défice de integragio cul-
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tural, um défice que, para alguns, serd um verdadeiro défice democré-

tico, mas que por outrd acomoda os crescentes apelos 3 globalizagio poli- .

tica (Bento XVI) e 4 uma pretensa irracionalidade puramente estatal da
concepgio das soberanias, num mundo em que a informagio circula de
Timor a Lisboa sem diferenca sensivel face a prépria transmissao de infor-
magio dentro de um mesmo edificio...

Dito isto, direi que o modelo adequado & ou deverd ser o modelo que
responda aos valores e principios subjacentes 2 construgio europeia, que
respeite integralmente os dois pilares da sua legitimidade e que permita
a melhor realizagio dos objectivos que tiveram na origem da integra-
¢do europeia: a manutencao da paz, a outrance, & 0'progresso econdmico
comum num guadro dos valores da civilizacdo europeia.

2. Existiriuma identidade europeia e em que se traduz?

Na minha opiniig, a identidade europeia traduz-se na comunhio dos
valores que, em grande medida, sfo os valores em que assenta 2 Unifo
Europeia, ral como expressos no Tratado da Unido Europeia: Estado de
Direito, democracia representativa, liberdade politica e econémica,
incluindo a economia de mercado aberto e livre concorréncia, respeito
pelos direitos fundamentais, no pressuposto de uma sociedade justa
subordinada aos valores e principios estruturantes da chamada civilizacio
europeia, que todos os Estados membros da actual Unido Europeia parti-
lham. Os valores nio podem excluir nem postergar 2 axiologia crists de
todas:as sociedades dos BEstados membros, apesar de, nesses limites, que
530 os da dignidade da pessoa humana e do respeito pelos seus mais ele-
mentares direitos, deverem respeirar os principios do secularismo e lai-
cismo que com a mesma se conformern.

3. Como avalia os efeitos da adesdo 4s Comunidades sobre a economia
portuguesa?

Outros dirfo certamente muito melhor que &L, que tinha 17 anos 4 data
da adesdo 4s Comunidades Buropeias. Embora Porrugal tenha progres-
sivamente abdicado de um conjunto importante de mecanismos de poli-
tica econdmica, monetdria, ete,, comegando na participagio no sistemna
de recursos proprios, com a abdicagio de receitas aduaneiras e fiscais,
mas também beneficiando de importantissimas ajudas & reescrutura-
¢do e desenvolvimento econémico, julgo indiscutivel que a parricipacao
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nas Comunidades e, depuois, também na Unido Europeia, foi um caso de
grande sncesso.

4. Que efeitos teve a adesdo sobre a sociedade portuguesa, no seu con-
junto?

Julgo que teve um efeito extremamente positivo, designadamente no vei-
cular de uma pertenca a um espaco mais global, na superagdo da perda do
Império, na afirmacdo da prépiia culrura portuguesa num contexto cul-
tural multiforme e concorrencial (inclusivamente, de concorréncia entre
culturas) e na afirmagdo de Portugal e dos portugueses no caminho de
uma modernidade em muitos e muiros aspectos posiviva. Portugal j4 era
uma sociedade aberta e pluralista, e 2 ades3o 4s Comunidades acentuon

esse aspecto, ¢ implicou 4 modernizagio da economiz e de toda a socie-
dade.

5. A Unifo Econdmica ¢ Monetdria foi um passo Iégico ou necessario
naintegracio enropeia?

E preciso notar que a UEM nio éra, na pritica, um objectivo, antes da
queda do Muro de Berlim. Aliss, ¢ elucidativa desta conclusdo a consulta
de vdrias obras sobre o ponto anteriorés a este importante momento. Um
exemplo que costumo dar € o de uma obra que, sob 2 chancela da Comis-
sio Europeia, analisava em 1980 os 30 anos da integracio europeia, ca
forma como na mesma se trarava a questdo da UEM. No entanto, é pre-
ciso também ver que, por um lado, os modelos de integracio econdmica
que se dizem seguidos na integracio europeia, postulavam hi muito,
desde os anos 50 do século passado, a UEM como o passo 16gico e final
da integracdo econdmica regionai; e, por outro lado, que a queda do
Muro-de Berlim levou 2 um insuspeitado voluntarismo politico que cul-
minou na quase imediata convocagio das duas CIG que estiveram na ori-
gem do Tratado da UE, dito de Maastriche. E por isso verdade que, para
os lideres politicos da UE, i época, era ndo sé um passo légico como, na
verdade, rainbém um passo necessirio, uma vez terminada a “divisao
artificial da Europa”.

6. A forma como a UEM foi concebida era adequada 208 objectivos pre-
tendidos?

AvaliagGes pdstumas s3o sempre ficeis. Para mais, como € sabido, além de
nem todos os Estados membros terem sido transparentes e verdadeiros
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no cumprimento dos critérios de convergéncia previstos no Tratado e nos
critérios definidos no chamado pacto de estabilidade e crescimento, tam-
bém € certo que 3 UEM retirou aos Estados nm conjunto importante e
decisivo de politicas, sem que tenha sido transferidos para ou delegados
na Comunidade (hoje, UE) as competéncias e meios necessitios para dar
cumprimento ¢ assegurar a realizagio dos objectivos. Também a forma
como o SEBC e o BCE foram geridos suscita algumas reservyas, designa-
damente quanto A obsess3o pela estabilidade dos pregos - conhecida que.
eraa pos:u;ao alemd sobre o tema, alids também por razdes histéricas -
€ quanto i politica da moeda forte, insusceptivel de permirir, a médio e
longo prazo, assegurar o crescimento das exportagdes a.pactir da zona
euro, confrontada com as politicas monetérias dos EUA e a abertura 30
comércio mundial, exemplarmente expresso nos BRICs, sem que @ UE
tivesse salvaguardado verdadeiras condigSes de igualdade material (em
muitos dominios, éxcépto porventura no agricola). Finalmente, parece-
-me inequivoca.que, apesar das dendncias que do modelo capitalista
foram feiras pelo Santo Padre Joao Paulo I1, sempre ele, nio houve qual-
' quer preocupagio, por parte de todos nés e dos responsdvels, muito em
particular, em aperceber-se verdadeiramente da vertigem econGmita ¢
financeira do nosso modelo econémico, num modele quase de economia
piramidal, poranalogia com as “vendas em pirimide”, e a consciéncia ou
a vontade em impedir que a livre contratagao e a autonomia dos mecanis-
mos criados pelos mercados financeires conduzisse aos resultados hoje
vistos, As politicas de universalizagio financeira transclassista, inaugu-
radas por Clinton ~ digamos assim - e desprovidas de qualquer funda-
MeILo na economia reale na auséncia de mecanismos de controlo regu-

latério minimamente capazes, deu o toque final do modelo e explicaa
origem da crise,

7. O enro ird sobreviver 2 erise actual?

_Espero que sim. Mas é preciso agora muita discipline ¢ uma infle-

xd0 rigorosa de algumas politicas. A recuperagdo econémica da Europa
implica que, do centro, sejam iniciadas outras politicas para além do res
gate econdmico-financeiro de urgcncm em curso. I necessério que se
torpe a economid europeta mais competitiva, porventura também com
desvalorizacio da sua moeda, ¢ se deixe o duplo standard que leva a que
as empresas saiam do espagoe europeu, com uma normacio castradora do
investimento e altamente exigente do ponto de vista regulamentar, para
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irem produzir, dar cmprego ¢ financiar pafscs terceiros que ndo cumprem
todas ou elgumas das regras e exigéncias que impomos internamente.

8. Portugal deve permanecer na zona euro?

Julgo que sim. Em todo o caso, s poderemos sair se quisermos e ndo por
qualquer imposigdo extérna, que seria contriria aos tratados e dramdtica.
4 saida do euro deveria ser acompanhada de normas de excepgao.que per-
mitissem compensar os seus efeiros, nomeadamente através de regimes
mazis favoraveis face 2 uma aplicaciio cega das normas do mercado interno,
iinica forma de permitir a recuperagdo econdmica. Naverdade, sem medi-
das de compensacio, 2 saida do euro serie, a curto e médio prazo, dramd-
tica, e, em qualquer caso, ndo se poderia considerar que 4 situacio de um
Estado membro que sai do euro é semelhante & situagio de um Estado
membro que nunca esteve no euro.
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DA RESULAGAO FINANCEIRA EUROPEIA
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1. Introdugdo

A adesdo 4 Europa tem constitufdo um motor decisivo na evolugio do
direito do sistema financeiro nacional.
Foi sob a forte influéneia do Direito europeu que se estruturaram os
mais relevantes marcos normativos do sector financeiro: designadamente,
0 Regime Geral das InstitnigGes de Crédito e Sociedades Financeiras
- (1992), a Lei da Actividade Seguradora (1998) e o Cddigo dos Valores
Mobilidrios (1999). Todos estes diplomas mereceram sucessivas actualiza-
goes, e a maioria destas foram determinadas pela necessidade de transpor
* Directivas europeias para o ordenamento juridice interno. As modifica-
¢Bes que sofreram, por seu turno, encontram-se de tal modo umbilical-
mente filiados em temas europeus que se mostra tarefa 4rdua a de avaliar
estes de modo anténomo ou distinto.

Neste contexto, o presente contributo dedica-se a uma anilise - brevi-
tatis causa, fragmentdria — das principais tendéncias emergentes da matriz
regulatdria europeia projectada no sistema financeiro, e procurar apontar
pistas para o seu desenvolvimento futuro.
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2. A primeira fase (1986-1998): desgovernamentalizagio e passaportes
comunitdrios

Nos primeiros anos, o legado europeu teve como importante contributo
a desgovernamentalizagio da supervisdo financeira, e a sua afirmacio
como actividade administrativa independente, nomeadamente perante o
poder politicol.

Esta orientagdo foi concretizada através da criacio da Comissdo do
Mercado de Valores Mobilidrios, em 1991, e com a reformulacio dos pode-
res do Banco de Portugal & do Instituto de Seguros de Portugal, respecti-
vamente nos diplomas ~ acima mencionados - de 1992 ¢ 1998,

Merece ainda assinalar, como emblemadtico pilar normativo deste
periodo, o importante Decreto-Lei n? 23/86, de 18 de Fevereiro, que
regulou a constituic#o e condicBes de funcionamento de instituicdes de
crédito com sede em Porrugal, bem como a abertura e condices de fun-
cionamento de filiais ou sucursais de instituicGes de crédito com sede no
estrangeiro e que transpds para a ordem incerna a Directiva n? 77/780/
/CEE, de 12 de Dezembro. Este diploma opei'ou a reversdo do ciclo ini-
ciado com a nacionalizagdo da banca, ocorrida em 1975, ao permitir a
constituigio de bancos privados. Um importante complemento viria do
DL n? 24/86, de 18 de Fevereiro, respectivo ao regime comunitario de
autorizac@o de instituictes de crédito.

Pouco mais tarde, cutre passo simbélico seria o estabelecimento de
uma regra de liberdade administrativa nas emissoes, através do Cédigo
do Mercado de Valores Mobiliarios {(1991).

Uma adicional feicio relevante deste perfodo seria 2 eficdcia intra-
-comunitdria da autorizagio de prestagdo de servigos financeiros com
base numa autorizagdo tinica e reconhecimento mituo (na giria desig-
nados “passaportes comunitirios”). Tal foi consagrado pela primeira vez
no ambito dos servigos bancédrios desde 1986, como j4 indicado. Refira-se
também, a proposito, a harmonizagio do regime de prestacio de servicos
de investimento, facultada pela Directiva dos Servicos de Investimento
(Directiva n® 93/227/CEE, de 10 de Maio de 1993, transposta entre nés

! PAULO CAMARA/GRETCHEN LOWERY, The Internal Governance Structure of Financial Regulotory
Authorities: Main Models and Current Trends, ent MARTA TAVARES DE ALMEIDA/LUZIUS MADER {2d.),
Quality of Legisiation ~ Principles and Instruments. Proceedings of the Ninth Congress of the Inteyna-
tional Associntion of Legislation (IAL), Nomos Verlag, Baden Baden (2011), 148-183.
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pelo DL n® 232/96, de 5 de Dezembro) e, no sector segurador, o Decreto-
-Lei n? 102/94, de 20 de Abril, que procedeu & transposicio para o orde-
namento juridico portugués das directivas de terceira geragio, relativas a
eriagdo do «mercado tinico» no sector segurador — a Directiva n® 92/49/

/CEE, de 18 de Junho, para os seguros «Nao vida», ¢ a Directiva n? 92/96/
/CEE, de 10 de Novembro, para o ramo «Vidax.

3. A segunda fase (1998-2007): o progresso da harmonizagio
A década seguinte viria a conhecer um incremento significativo na har-
monizacio europeia financeira.

Tal viria 2 merecer traducio sobretudo na harmonizacio mais intensa
da prestacfio de servigos financeiros. Retém-se, como principais, as dreas
e 0s texcos normativos adiante referidos: prestacfio de servigos finen-
ceiros 4 distdncia (Decreto-Lei n? 95/2006, de 29 de Maio, a transpor a
Directiva n® 2002/65/CE, do Parlamento Europeu e do Conselho, de
23 de Setembro}, servicos de intermediacio financeira (Decreto-Lei
n® 357-4/2007, de 31 de Outubro, que transpds a Directiva 2004/39/
/CE, do Parlamento Europeun e do Conselho, de 21 de Abril, relativa aos
mercados de instrumentos financeiros (DMIF)), sexrvicos de pagamento
(Decreto-Lei n® 317/2009, de 30 de OQutubro, a transpor a Directiva
n? 2007/64/CE, do Parlamento Europeu e do Conselho, de 13 de Novem-
bro), crédito a0 consumo (Decreto-Lei n? 133/2009, de 2 de Junho, que
transpds a Directiva n? 2008/48/CE, do Parlamento e do Conselho, de
23 de Abril, relativa a contratos de crédito aos consumidores), 2 activi-
dade das institeices de moeda electrdnica (DL n.2 201/2002, de 26 de
Setembro, que transpos a Directiva n.2 2000/28/CE, do Parlamento Euro-
peu e do Conselho, de 18 de Setembro), os acordos de garantia finan-
ceira (Decreto-Lei n® 105/2004, de 8 de Maio, que transpos a Directiva
0® 2002/47/CE, do Parlamento Buropeu e do Conselho, de 6 de Junho), o
resseguro (Decreto-Lei n® 2/2009, de 5 de Janeiro, que transpds a Direc-
tiva n® 2005/68/CE, do Parlamento Europeu e do Conselho, de 16 de
Novembro de 2005) ¢ 2 mediacdo de seguros (Decreto-Lei n® 144/2006,
e 31 de Julho, que transpds a Directiva n? 2002/92/CE, do Parlamento
Europeu e do Conselho, de 9 de Dezembro).

No seu todo, com este acervo normativo, por influéncia do Direiro
europew, passou 4 haver uma maior interferéncia no contetido dos contra-
tos referentes & actividade financeira (nomeadamente deveres de infos-
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magdo, deveres de adequacdo, deveres de lealdade na gestio de conflito
de inreresses e outros deveres fiducidrios)?.

Detecta-se ainda, neste periodo, uma maior exigéncia com 2 protec-
¢io dos investidores. Através do Decreto-Lei n® 222/99, de 22 de Junho,
é transposta a Directiva n® 97/9/CE, do Parlamento Europeu e do Conse-
Iho, de 3 de Marco, sobre o funcionamento do Sistema de Indemnizacio
aos Investidores.

O sistema europeu comegou a ser seriamente testado quanto a sua coe-
rénceia. Ao lado do desconforto causado pela cixcunstincia de os fundos
de investimento harmonizados serem tratados fora da Directiva de Mer-
cados e Investimentos Financeiros aliou-se, de modo mais geral, o senti-
mento de assimetria regulatéria entre os produtos financeiros bancérios,
seguradores e mobilidrios de reralho com caracterfsticas equivalentes®.

4, A fase actual (2007-2013): o ciclo de resposta a crise financeira
Os tltimos anos de experiéncia regulatdria financeira foram concentrados
em encontrar respostas legislativas para a crise financeira europeia e inter-
nacional - o que seguramente ird preencher a agenda dos préximos anos.
A um tempo, a prépria arquitectura financeira europeia foi alterada,
" de modo a poder dar resposta com maior eficicia, € com inteira cobertura
institucional, aos problemas regulatérios detectados. O sistema institu-
cional deste modo estabelecido — designado Sistema Europeu de Super-
visdo Financeira (European System of Financial Supervisors (ESES)) — assenta
numa tripla fundacdo:
- De um lado, o sistema contempla, como novidade, um Conselho
Europeu de Risco Sistémico (European Systemic Risk Board);
~No centro, estio as novas trés auntoridades europeias de regula-
¢do (colectivamente designadas Buropean Supervisory Authorities).
Na 4rea mobilidria, opera a Buropean Securities and Markets Authority
(ESMA), a par da European BankiugAutho}'ity (EBA), para a drea bancé-
ria, e da EIOPA, para 0s seguros ¢ fundos de penses?;

* STEFAN GRUDMANN/YESIM M. ATAMER, Financial Services, Financial Crisis and General Enropean Con-
tract Law, (2011) 5-18; rauro canmara {ed.), Conflito de Tuteresses no Direito Societdrie e Financeivo:
um Balanco a partir da Crise Financeira, (2009),

3 EUROPEAN COMMISSION, Neod for a Colierent Approach to Product Transparency and Distribution
Regquirements for “Substitute” Retail Investiment Products? Call for Evidence, (2007}, vAULO CAMARA,
Meanual de Direito dos Valores Mobifidrios®, {2051}, 18-22.

* Regulamento (UE) no 1095/2010 do Parlamento Buropen e do Conselho, de 24 de Novem-
bro de 2010, que cria a Autoridade Europeia dos Valores Mobilidvios e dos Mercades (Euro-
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— Por fim, sfioc mantidas as autoridades nacionais de supervisao, inter-

ligadas num Sistema Buropeu de Supervisores Financeiros (Enropean
System of Financial Supervisors).

Trata-se de um sjstema institucional que assegura uma maior coorde-
nagdo, cooperacio e convergéncia entre as autoridades de supervisdo de
cada Estado-membro. Implica, em contraste, uma compressio, embora
minima, de poderes das autoridades de supervisdo internas. De outxo
lado, existe agora a base institucional para nova vaga de harmonizacio

europeia, nomeadamente em direccdo A concretizacdo do projecto de um
Rule-book enropeu comun.

O processo regulatério europeu revela também maior atengdo a cutros

standard-setters, com primazia para o didlogo transaclintico: destaca-se o
caso da drea bancéria, na qual foi confirmada a importéincia do Comité de
Basileia, acompanhada do relevo actual do Financial Stability Board; na 4rea
mobilidria, o0 Dodd-Frank Act norte-americano (2010} suscitou a maior
atengo. Tal é patente nos processos de revisio da Directiva de adequagio
de fundos préprios € da DMIF, 2inda em curso.
A partir de 2011, a regulagdo bancdria portuguesa passou a set também
determinada pelas obrigagbes decorrentes do Memorando de Entendi-
mento celebrado entre Portugal, de um lado, e 0 BCE, o FMI e a Comissdo
Europeia, de outro lade. Daqui decorre um acervo exigente de medidas
legislativas impostas pelo programa de assisténcia financeira, aigumas
das quais a serem adoptadas antes do calenddrio europeu comum — € o
que ocorre, a titulo de ilustracio, com a nova disciplina sobre prevencdo e
gestdo de crises bancérias.

Em balango final, entende-se que o progresso da harmonizacio euro-
peia se apresenta como inevitdvel na 4rea da regulagio financeira. Esta
trajectdria tem implicages politicas, que gradualmente serdo assimila-
das, Atenta a sua posigdo no sistema financejro europeu, Portugal tem 2
ganhar com esta evolug@o, que reduz os custos de transacgio em merca-
dos periféricos e, paralelamente, permite que o nosso pafs seja atractivo

pean Securities and Matkets Authority - ESMA}, Regulamento (UE) no 1093/2010 do Parla-
mento Europen e do Consetho, de 24 de Novembre de 2010, que cria a Auroridade Banciria
Eurapeia (European Banking Authority) e Regulamente (UE) no 1094/2010 do Parlamento
Europeu & do Consetho, de 24 de Novembro de 2010, gue cria a Aurosidade Europeia dos

Segurds e Pensdes Complementares de Raforma {European Insurance and Occupational Pen-
sions Anthoriry).
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como porta de entrada para investidores tuséfonos, provindos de merea-
dos com afinidades objectivas em termos econdmico-culturais. O sistema
financeiro nacional é substancialmente valorizado, em termos econdmi-
cos, enquanto integrado em geografias mais amplas. Assim, por muito
incerto que seja actualmente o futuro da Buropa, o espago para uma refle-
x&o regulatoria nacional é de ral modo exiguo que se torna dificil pensar

no futuro da regulagio financeira doméstica desligada do percurso pré-
ximo do Vellio Continente. ' )

Outnbyo de 2011
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