
Differential treatment   
Recruitment 

CASE 1 
In Colin Wolf v. Stadt Frankfurt am Main * ,
concerning recruitment for entry into the fire
service, the Court of Justice of the European
Union (hereinafter, “CJEU”) held that, in that case—
having regard to the training period required and
the establishment of a maximum age for the
performance of duties involving greater physical
demands—the Directive “did not preclude national
legislation […] which set the maximum age for
recruitment at 30 years”. 

* Judgement of 12 January 2010, 
Case No. C-229/08 
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Introduction
After being relegated to a secondary role, age 
discrimination in the workplace has been 
attracting increase attention from European legal 
literature and case law.   

The focus placed on age in the employment 
context is, in fact, driven by different motivations: 
first, the necessary protection of the dignity of the 
employees affected. Nevertheless, as is 
commonly pointed out, it is not feasible to 
disregard economic and social considerations of 
great importance, such as the tendency to extend 
working life (and not merely biological age), the 
marked decline in birth rates and the effects 
associated with these factors, which impact the 
policies designed by each country: the imbalance 
of the age pyramid and the (in)sustainability of 
social security systems; the pressing concern with 
levels of youth une mployment—which coexists, 
side b y side, with the need to counter particular
resistance to the inclusion of older workers in the
labour market; and it is also necessary to consider
the adjustments introduced to the age bracket
that should condition access to old-age
retirement (whether voluntary or mandatory) 
— with changes  that currently tend towards a 
preference for more advanced ages. 

In this context, attention must be paid to the
framework set out in Articles 4 and 6 of Council
Directive 2000/78/EC of 27 November 2000
establishing a general framework for equal
treatment in employment and occupation
(“Directive”), which established a general
framework for equal treatment in employment. 
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In fact, the aim pursued by such a restriction was
consistent with §18 of the Preamble, according to
which the Directive “could not have the effect, in
particular, of requiring the armed forces, the
police, prison or emergency services to recruit or
retain in employment persons who do not have the
necessary capacities to perform all the duties that
they might be required to carry out, within the
scope of the legitimate objective of maintaining
the operational capacity of the respective
services”. 

The limitation also appeared to satisfy the 
proportionality test, since “the age at which the 
official is recruited determines the length of time 
during which he will be able to carry out physically 
demanding tasks”. It was, indeed, shown that, 
within the activity in question, “an official
recruited before the age of 30, bearing in mind 
that he must undergo two years of training, may 
be assigned to such tasks for at least 15 to 20 
years. By contrast, if he is recruited at the age of 
40, that period will be, at most, 5 to 10 years”. The 
Court therefore concluded that this restriction 
was compatible with the Directive’s regime, since 
“recruitment at an advanced age” would exclude 
“an excessively high number of officials” from 
more physically demanding duties. 

CASE 2 
In a judgement of 8 September 2011 (Sabine
Hennigs v. Eisenbahn-Bundesamt and Land Berlin
v. Alexander Mai * , the CJEU was required to assess
whether the Directive precluded a collective
agreement providing that, within each
professional level, the pay step would be
determined according to age at the time of
recruitment. 

Under the scheme thus established, “the basic
pay received by two employees recruited on the
same day at the same grade would differ
depending on the age they had at the time of that
recruitment”.   

* Joined Cases C-297/10 and C-298/10. 

Given that the existence of differential
treatment was assumed, it remained to be
examined whether, considering Article 6 of the
Directive, such treatment could be regarded as
justified.   

Two arguments were advanced to support this
variation: older workers would, as a rule, bear
greater financial burdens and would tend to
have greater professional experience. 

Whilst the first objective did not persuade the 
Court, since no clear correlation between age 
and financial responsibilities had been 
demonstrated, the second purpose— 
compensating greater professional experience— 
although legitimate, was not, in the CJEU’s view, 
adequately pursued through this means: 
although length of service may be consistent
with such an aim, age does not necessarily 
reflect professional experience. The CJEU
therefore held that the Directive precluded the 
remuneration scheme described. 

Termination
Alongside other cases, attention should be
drawn to the CJEU judgement in Vasil Ivanov
Georgiev v. Tehnicheski Universitet – Sofia,
Plovdiv Branch*. Among other issues, the case
concerned a provision of Bulgarian legislation
establishing that once the statutory retirement
age was reached (in that case, 65 years), if the
worker remained in service, their open-ended
employment contract would be converted into
a fixed-term contract. Having identified an
obvious difference in treatment affecting those
workers in comparison with others (of a lower
age) who were not subject to such conversion,
it was necessary to assess its conformity with
the Directive.

Although, in principle, the legitimacy of the
stated objectives was acknowledged—namely,
“to allocate teaching posts optimally among the
generations, in particular through the
recruitment of young professors”, and “the
coexistence of different generations of
teaching staff and researchers”

*Judgment of 18 November 2010, Joined Cases
C-250/09 and C-268/09



—it was necessary to assess whether the contractual conversion was an appropriate means of
achieving those aims. And, notwithstanding the reference to the Mangold case law, the CJEU
concluded, on this occasion, that the specific features of the case justified a finding of compatibility
with the Directive: essentially because the conversion did not depend solely on the worker having
reached a certain age, but rather, above all, on the fact that the worker had acquired the right to an
old-age pension. 

Conclusion 
Solutions that entail either a benefit or a disadvantage for workers on the grounds of age must be
carefully assessed, as increased litigation based on age can be anticipated in the medium term. It is,
therefore, reasonable to admit that the growing body of case law and the impact of such decisions on
procedures that had long gone unquestioned may lead to unexpected outcomes. 
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